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OPINION

BARRY, Circuit Judge

George Theodorou sued appd lant Neshannock Township and severd of its officids
acting in thar officia capacity under 42 U.S.C. § 1983, dleging a deprivation of property
without due process and an unlawful taking without just compensation in violation of the
Fifth and Fourteenth Amendments, and a continuing trespass under Pennsylvania law.
Following trid, the jury found in Theodorou' s favor and awarded him $100,000. The
Township brought thistimely apped, arguing only that Theodorou' s federa clams were not
ripe.t We have jurisdiction under 28 U.S.C. § 1291 and will affirm.

l.

Because we write only for the parties, we will presume afamiliarity with the record
and mention only those aspects of the factud and procedura history that are necessary to
resch adecison.

Theodorou dleged in his complaint, and testified at trid, that the Township entered

hisland on July 7, 1989 and, over the course of three days, replaced a deteriorating

! Under Federa Rule of Appdllate Procedure 28(a)(3) and (5) and Third Circuit Loca
Appdlate Rule 28.1(a), “ appellants are required to set forth the issues raised on gpped and
to present an argument in support of those issuesin their opening brief.” Kost v.
Kozakiewicz, 1 F.3d 176, 182 (3d Cir. 1993). In itsopening brief, the Township chalenges
only the ripeness of Theodorou' s taking and procedura due process clams.
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underground drainage pipe with alarger pipe and covered it up with amanhole cover. He
a0 dleged, and presented evidence, that the Township acted in furtherance of the private
property interests of his neighbors, one of whom was the Township Secretary and dl of
whom were relatives of the Chairman of the Board of Supervisors of the Township, Gde
Measdl. As noted above, he clamed that the Township’'s actions violated his property rights
under the Fifth and Fourteenth Amendments and congtituted a continuing trespass on his
property under Pennsylvanialaw.

The Township moved for adirected verdict a the close of its case at trid, arguing
for the first time that, based on the Township Code and ordinances, the Township had the
right to enter on Theodorou’ s property to remedy actions he had taken, thus offsetting any
possible Condtitutiona deprivation. The Digtrict Court denied the motion, dbelt indicating
uncertainty asto the belatedly raised issue, leaving it to the jury to decide whether there
was a Condtitutiona violation. Parentheticdly, even a that point in the trid everyone,
including the Court, remained confused as to what the cause of action was. Asthe Court
had observed at the very outset of trid, in what was clearly an understatement, “You al sure
didn’t do ared good job of setting this out for me.”

The following morning, immediately prior to the Digtrict Court ingructing the jury,
the word “jurisdiction” was first mentioned by the Township when it argued, again for the
first time, that there was no congtitutional violation because Theodorou had adequate post-
deprivation remedies againg the Township and because nothing was “taken” from him but,
rather, a benefit had been provided him. The Court observed that “Y ou picked afine time to
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tell me’ of this possible jurisdictiond problem, and decided to finish the trid and sort it
out later after research and reflection if the verdict made it necessary to do so.

The jury returned a verdict in Theodorou' s favor asto both hisfederd and Sate
claims and awarded him $20,000 for property damage and $80,000 for emotiona distress,
embarrassment, humiliation and imparment of reputation. The Township moved for
judgment as ameatter of law on numerous grounds, including, as relevant here, that
Theodorou had not pursued the state post-deprivation remedies that were available to him
under Pennsylvanid s Eminent Domain Code. The Didtrict Court denied the Township's
motion in aone-line order, and the Township appeded, raising, as we noted, only the issue
of ripeness.

.

We exercise plenary review over aripeness chalenge. Sameric Corp. v. City of

Philadelphia, 142 F.3d 582, 597 (3d Cir. 1998). Ripenessisdirectly relevant to whether a

digtrict court has subject matter jurisdiction and is an independent predicate for judicia

review. 15 JAMES WM. MOORE ET AL., MOORE'S FEDERAL PRACTICE, § 101.70[1], [2] (3d

ed. 2002). Sinceripenessisa prerequisite to federa suit, a plaintiff who brings afedera

takings dlam mug alege facts showing that the damisripe. See FED. R. CIv. P. 8(a)(1).
Theodorou aleged that the Township violated his condtitutiond rights by taking and

depriving him of his property in the purely private interests of Township decison-makers.

The jury rendered a generd verdict that the Township violated Theodorou' s rights under the

Fifth Amendment. Although neither the parties nor the District Court were careful to parse
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the separate Fifth Amendments clams at issue, the Fifth Amendment forbids a least two
distinct assaults on private property rights. deprivations of property without due process,
and takings of property without just compensation. A taking, in turn, may be ether for
public use, which isforbidden unless just compensation is paid, or for private use, which is
unlawful regardiess of the compensation paid.

The Supreme Court has yet to decide whether aclaim that the state used a public
purpose as afront to hide its true private purpose in infringing private property rightsis
properly brought as a takings claim or a substantive due process claim.? See Coniston
Corp. v. Village of Hoffman Edates, 844 F.2d 461, 464 (7th Cir. 1988) (discussing
objections to moving “private use” takings cases to substantive due process clause). We,
however, have generdly trested clams that a state actor was motivated by an improper
private purpose under the * substantive due process’ heading. See, e.qg., Woodwind Edtates,

Ltd. v. Gretkowski, 205 F.3d 118, 124 (3d Cir. 2000) (observing that in order to establish

subgtantive due process violation under § 1983, plaintiff must show that government’s

actions were “arbitrary, irrationa, or tainted by improper motive’); Parkway Garage, Inc. v.

The City of Philadelphia, 5 F.3d 685 (3d Cir. 1993) (noting that whether “the government’s

actionsin aparticular case were in fact motivated by bias, bad faith or improper motive... is

2 |n order to show that the Township’s action served a private rather than a public use,
Theodorou had to show that its action was not “rationdly related to a conceivable public
purpose.” See Nationa R.R. Passenger Corp. v. Boston & Me. Corp., 503 U.S. 407, 422
(1992); Hawaii Hous Auth. v. Midkiff, 467 U.S. 229, 241 (1984). Because aimost any
public action can be judtified asrational, successful claims of ataking for private use are
rare.




aquestion of fact for the jury to decide”’).

Theodorou specificaly argued to the jury, and argues to us on gpped, that the
Township interfered with his property for awholly private, non-public purpose. He has
expresdy and consgtently rejected the position that the Township took his property for a
“publicuse” Therefore, we will consder only the Township's ripeness chalenge to
Theodorou'’ s private use takings claim and due process clam.

In the takings context, ripeness has two components. afina decison by the sate
actor and denid of just compensation through dl available state procedures. Williamson

County Reg'| Flanning Comm’nv. Hamilton Bank , 473 U.S. 172, 193-97. A physical

taking is by definition afind decison for the purpose of satisfying Williamson' sfirst

requirement. See McKenziev. City of White Hall, 112 F.3d 313, 317 (8th Cir. 1997). The

second requirement ordinarily requires a plaintiff to seek compensation from the sate
before proceeding to federa court if adequate state procedures are available® See

Williamson County, 473 U.S. at 195.

State takings of private property for private use are not permitted, however, with or

without just compensation. See Montgomery v. Carter County, 226 F.3d 758, 770 (6th Cir.

2000); Samaed v. City of Ddlas, 940 F.2d 925, 936-37 (5th Cir. 1991); but see Forseth v.

3 The Pennsylvania Eminent Domain Code, 26 P.S. § 1-101 et seq., providesthat a
condemnee is entitled to just compensation for the taking, injury or destruction of his
property. 26 P.S. 8 1-601. It further provides for aprocedure in state court by which a
property owner may pursue thisremedy. Id. 8 1-502. Therefore, Theodorou may well have
been able to obtain relief under Pennsylvanialaw for any damage to his property resulting
from the Township’s actions.



Village of Sussex, 199 F.3d 363, 369-70 (7th Cir. 2000). Therefore, Theodorou need not
seek compensation for an aleged physica taking for private use through a state procedure
in order to ripen thisclam. Therefore, assuming such a“private purpose’ clam can
properly be brought under the takings clause, thisclam isripe.

The Didtrict Court dso ingtructed the jury to consider whether the Township
violated Theodorou’ s right not to be deprived of his property without due process. Since
the deprivation of private property without due processis likewise a condtitutiona violation
even if compensation is paid, these daims are dso ripe.?

[11.

For the reasons st forth above, Theodorou's 8 1983 claim aleging a deprivation of
his property without due process and ataking of his property without just compensation in
violaion of the Fifth Amendment isripe. No other issues having been raised on apped, the
Digtrict Court’s order of August 7, 2001, which order denied the Township’'s post-tria

motion, will be afirmed.

TO THE CLERK OF THE COURT:

Kindly file the foregoing Opinion.

4 We will not speculate as to the success of a Fourteenth Amendment equa protection
claim basad on interference with private property, see Village of Willowbrook v. Olech,
528 U.S. 562 (2000), since Theodorou never articulated such atheory of liability and the
Didtrict Court treated his § 1983 claim as proceeding viaonly the Fifth Amendment takings
and due process clauses.
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